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cement. The use of the principal characteristics of their trade- 
mark by manufacturers not conducting their business at Durham 
is a deception put upon the public, and may be enjoined on that 
ground alone, irrespectively of the trade-mark right. The use of 
the trade-mark invented by Green, under which he and his suc- 
cessors built up his trade, and built up the town of Durham, like 
the use of the word Akron to the proprietors of the commercial 
article bearing that name, belongs exclusively to the successors of 
Green, and the court should secure its exclusive use to them. 

I had some doubt whether, in a litigation between Blackwell & 
Co., on one hand, and defendants not doing business in the town 
of Durham on the other, it was competent for the court to decree 
that Blackwell & Co. have the exclusive right to the use of the 
word and symbol characterizing their trade-mark ; but it is cer- 
tainly competent for us to render a decree responsive to the issues 
made up by the allegations and denials of the bill and answer, one 
of which is this right of exclusive use claimed by Blackwell & Co. 
As between the complainants and defendants in this suit, therefore, 
we may so decree, even though other persons than the defendants 
to this record be not bound by the decree. 



Supreme Court of Mississippi. 
B. H. SMITH v. THE STATE. 

An untrue assertion by a person who is endeavoring to procure goods on credit, 
that he is not trading with and is not indebted to any other person, is a sufficient 
false pretence to support an indictment. 

Where the representations were partly true and partly false it is not necessary 
that the selling of the goods should have been induced by the false alone, or that 
the false should be independent and disconnected from the true ; it is sufficient if 
the false formed a constituent and material part of the inducement without which 
the goods would not have been sold. 

Nor is it necessary that the false pretence should be such as would have deceived, 
or been likely to deceive, a man of ordinary prudence. 

Plaintiff in error was convicted, in the Circuit Court of Rankin 
county, of obtaining goods under false pretences, and sentenced to 
three years' confinement in the penitentiary. From this judgment 
he appealed to this court. The facts are set forth in the opinion of 
the court, which was delivered by 

Chalmers, J. — The false pretences alleged were four in number : 
1. That he had a good crop ; 2. That he had, or would make, seven 
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or eight bales of cotton ; 3. That he had traded with no one during 
the year ; 4. That he owed no debts, save one to the party to whom 
he made the representations, and one of $20 to a person in Trenton, 
Smith county, in which county he lived. As to the first statement, 
to wit, that he had a good crop, it was neither negatived in the in 
dictment nor by the evidence, and may, therefore, be disregarded. 
As to the second, to wit, that he had, or would make, seven or eight 
bales of cotton, it was charged in the indictment in the alternative, 
was at most a matter of opinion as to the probable yield of his then 
growing crop, and it is not shown to have been either a false or un- 
reasonable expectation on his part. On all of these grounds it must 
be left out of view. The third and fourth pretences, as to his not 
having traded elsewhere, and as to his existing indebtedness, were 
properly laid in the indictment, and were sustained by the proof. 

Plaintiff in error was a man of small means, engaged in farming on 
a limited scale. His usual crop, with a favorable yield, amounted 
annually to six or seven bales of cotton. On the 8th of August 
1876, he opened accounts with three different merchants in Morton, 
Scott county, making purchases from one of them on that day, to 
the amount of $77.85, besides smaller amounts from the other two. 
Four days afterward, he appeared in Brandon, Rankin county, and 
applied for credit to the prosecutors in this case. He was closely 
questioned as to his means and indebtedness. He stated that his 
crop was good ; that he would make seven or eight bales of cotton ; 
that he was trading with, or purchasing supplies from, no other 
merchant, and that with the exception of a small note held against 
him by the prosecutors, and the sum of $20 due in Trenton, he 
owed no debts. On the faith of these statements an account was 
opened with him, and on that day lie purchased $75 worth of goods 
on a credit. He came back twice afterward within a few weeks, 
and increased the indebtedness to $150. 

On one of these occasions the liberality of his purchases attracted 
attention, and each time he was questioned anew. Each time he 
repeated with earnestness his former statements. During all this 
time he was purchasing also in Morton. The result was that within 
six weeks he bought in Morton and Brandon together, goods to the 
amount of $600, which was considerably more than a full crop would 
usually have yielded him. 

In point of fact, he seems to have made less than two bales of 
cotton, but this was owing to an early and disastrous frost. Among 



SMITH ti. THE STATE. 527 

his purchases he is shown to have bought five barrels of flour in 
little more than a month. Within six weeks after the date of his 
last purchase from the prosecutors, he went into voluntary bank- 
ruptcy, and none of his creditors were paid anything. We think 
these facts fairly support the verdict of guilty, if no errors of law 
were committed on the trial to his prejudice. We will notice the 
assignments of error discussed by counsel. 

1. There was no error in refusing a continuation. No subpoenas 
had been issued for the absent witnesses, and no excuse was offered 
for the failure to do so. 

2. There was no error in setting aside the juror Mosely. We 
do not agree with the learned judge below, in the opinion that the 
juror claimed his exemption by stating that he Avould prefer to 
attend to his private business, while saying, at the same time, that 
nevertheless he was willing to serve and did not claim his exemp- 
tion ; but we do agree with him in doubting whether the party was 
an important juror. Though he stated that he had neither formed 
nor expressed an opinion, he admitted that he was a neighbor of 
the accused ; that he had heard the matter much discussed ; that the 
accused had come by his house that morning and informed him that 
the trial was to come off that day ; that thereupon he had come to 
town, and that he was under strong personal as well as pecuniary 
obligations to the accused, and to other parties indicted for the 
same offence. 

It was held in McQuires ease, that the judge might set aside a 
juror who had been accepted by both sides, upon discovering that 
he was under indictment for an offence similar to the one to be tried, 
though this formed, under the statute, no ground of challenge. 
We will not disturb the verdict here, on account of the action of 
the court in this matter: MeQ-uire v. The State, 37 Miss. 369. 

3. There was no error in laying before the jury the itemized 
accounts of the accused with the merchants in Morton. The ques- 
tion at issue was whether the accused had knowingly, feloniously 
and fraudulently made false statements, intending thereby to obtain 
goods upon the faith of such statements, and had actually so ob- 
tained them. 

The statements were that he was not trading elsewhere, and was 
not indebted. Everything which tended either to show their falsity 
or to establish the wilful fraud committed in uttering them, was 
competent. 
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4. There was no error in the instructions for the state. 

5. The first instruction asked for defendant was properly refused. 
It sought to draw a distinction between the goods obtained on the 
first day and those thereafter procured, and to refer the delivery of 
these latter to the contract made on the first day by the prosecu- 
tors to supply the accused with goods during the year, rather than 
to the false pretences which had induced that contract. 

If there is any sound distinction between goods directly obtained 
by a false pretence and goods obtained under a contract into which 
the seller has been entrapped by a false pretence, as was held in 
Begina v. Gardner, Dearsley & Bell Cr. Cas. 40 (1856), but which 
seems to be denied in 2 Wharton's Cr. Law, sect. 2124, a (7th ed.), 
the distinction is of no moment here, because it is shown that in 
the case at bar the accused was questioned over at the time of each 
purchase, and each time repeated the false pretences. It is evident 
from the testimony that unless he had done so he would not have 
obtained the further supply of goods, and therefore their dealing 
must be referred to the false pretences thus repeated, rather than 
to the previous contract. 

6. The second instruction asked for defendant was erroneous in 
stating that the jury must believe that the false pretences alone in- 
duced the selling of the goods. It is sufficient if they formed a 
constituent and material part of the inducement, even though other 
considerations contributed also to the result, provided that without 
them the credit would not have been extended : 2 Whart. Am. Cr. 
Law, sect. 2121, and authorities : People v. Haynes, 11 Wend. 
559 ; 2 Bishop's Cr. Law, sect. 461, and authorities. 

7. The fifth instruction asked for defendant declares that no 
conviction can be had unless the pretence was such as would have 
deceived, and was likely to have deceived, a man of ordinary pru- 
dence. No facts proven warranted such a charge, nor do we believe 
the principle announced a sound one, though the authorities upon 
it are conflicting. The statute is made for the protection of the 
weak and unsuspecting, as well as of the wary and cautious, and 
the cheat who has defrauded his victim by a designed and fraudu- 
lent mis-statement as to an existing fact should not be allowed to 
escape punishment upon the ground that care and prudence would 
have protected the party from its consequences. 1 



' See a discussion of the cases on this subject by Hon. T. F. Davidson, in 16 
Am. Law Reg. N. S. 321, supporting the view above taken. — Ed. Am. Law Reg. 
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It may be, as said by some of the authorities, that where the 
carelessness is so gross that the law will impute consent to the 
seller, no guilt would be incurred : 2 Whart. Am. Cr. Law, sects. 
2182-9-30-31 ; Norton v. Commonwealth, 11 Allen 266. 

8. The tenth instruction asked by the defendant announces in 
substance that no conviction can be had if a part of the statements 
made were true and a part false, unless the jury believe from the 
testimony that the goods were sold in reliance upon those which 
were false, and without any reliance upon those which were true ; 
or, in other words, that the credit must have been extended upon 
the faith of the false statements, unaffected and unaided by the true 
one. The eleventh instruction declares that while the indictment 
may be sustained by proof of the falsity of one only of several 
statements, this is only so where the statements are of discon- 
nected, independent facts, and the false statement, thus independent 
of and disconnected with the others, is exclusively relied upon in 
the transfer of the goods. Neither of these instructions is sup- 
ported by reason or well-reasoned decisions, though there are dicta 
in the books which seem to lend some countenance to them. It is 
rare that cheats content themselves with a single false statement 
of an isolated fact, and still rarer, perhaps, that they fail to weave 
some element of truth into their fraudulent devices. The tinge of 
truth gives color and currency to the lie, and thereby more readily 
entraps the person sought to be defrauded. It would be absurd to 
say that the single truth should sanctify the falsehood, and thus 
make the element which by its presence in such a connection was 
most dangerous, save the falsifier from all punishment. It is 
equally irratioual to require that the falsehood should have been 
as to a fact disconnected with the true statement, and that the 
credit should have been based exclusively upon it. Though truth 
and falsehood may be blended most cunningly together and both 
combined may have induced the seller to part with his goods, yet 
if it appears that but for the falsehood he would not have done so, 
this is sufficient. 

That the seller may in fact have acted upon both will not save 
the accused if he would not have so acted but for the falsehood. 
In other words, it is not necessary that the credit should have been 
given solely or exclusively upon the false pretence, but only that 
it should have been one of the material and controlling considera- 
tions, without which the goods would not have been sold. Wher- 

Vol. XXVI.— 67 
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ever the proof comes up to this requirement it can make no differ- 
ence whether the falsehood is connected with the statement of a 
fact partly true or relates to one wholly false. It is to be remarked, 
however, that in this case there was in fact no connection between 
the statements as to the crop and those relating to the trading and 
the indebtedness. 

In his examination-in-chief, the seller of the goods testified that 
he acted upon all the representations made, of which those relative 
to the crop must, as we have seen, be left out of view. Being 
asked, upon cross-examination, whether he would have sold the 
goods upon the faith of the statement about the crops, even if he 
had been told that the accused was in debt, he replied that this 
would have depended upon the amount of the debts and the persons 
to whom due. Counsel insist that this answer shows that he sold 
in reliance upon the crops, and that the fact of indebtedness or 
non-indebtedness was not material. On the contrary, it only shows 
that the crop was a part of the inducement, and while it might of 
itself have been sufficient to have procured the credit if the debts 
had been small and not owing to merchants who would compete 
with the prosecutors for the handling of the crop, it is manifest 
that the false statement actually made as to the amount and char- 
acter of the debts entered into the extension of credit. The same 
may be said with reference to the false statement that the accused 
was not trading elsewhere, which seems to have formed quite an 
important factor in the matter, as indeed it usually does in transac- 
tions like this, and as to this no qualifying expressions were ex- 
tracted from the witness. 

We perceive no error in the record, wherefore the judgment is 
affirmed. 



